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Jucepraliisi € CydyaCHUM KOMIUJIEKCHUM JIOCITIKEHHSIM CUCTEMHU O€30IIaTHOT
IPaBOBOi JIOMOMOTH B YKpaiHi, 1m0 chopMyBaiacs K OKpPEMHH aJMiHICTpaTUBHO-
IPaBOBUM 1HCTUTYT, OJIHAK MOTpPeOy€e TIIMOOKOTrO JOCIHIHKEHHS 3 BUKOPUCTAHHSAM
TEOPETUKO-METOAO0JOTTYHOTO 1HCTPYMEHTApPII0 y MUTAHHAX OpraHizaiii BHYTPIIIHIX
BITUM3HSHINA FOPUCTIPYACHIIT PO3IISIANNCT OKPEMI CTOPOHU JISLIBHOCTI CHUCTEMH
BIT/I: Bunu Ta ciocoOu HaJaHHS MPaBOBOI JOTIOMOTH, HaJJaHHS IPaBOBO1 JOTIOMOTH 3
Mo3uIlli aJBOKATypH, peaiizallisi MPOCBITHUIIBKAX (PYHKIINA 1HIIMMH YCTaHOBaMU
Tomo. Ile CBITUUTH NPO aKTYaJbHICTh TEMHU UCEPTALINHOTO JOCIIJKEHHS, sKa
MIATBEP/DKYETBCA ~ HE  JIMIIEe 11 3HAYSHHSIM I8 BJOCKOHAJEHHS  Teopii
aIMIHICTPATUBHOTO TIpaBa, ajic i OYEBUIHOIO MOXJIMBICTIO 30aradeHHs FOPUIUIHOL
MIPAKTUKH TEOPETUKO-METOIOIOTIYHIM MaTePiaioM.

VY X0/l JOCTiIKEHHSI BUKOPUCTAHO Pi3HI 32 HAYKOBOIO 3HAYYIIICTIO JKEpea,
ajyie OMpaIfOBaHHS iX CYKYIMHOCTI YMOXJIMBHJIO IMHPOKE OXOIUICHHS (DAKTUIHOTO
Marepiajly 1 HAICXKHY apryMEHTAIlll0 Ta BaroMicTh C(pOpMyJIbOBAaHMX BUCHOBKIB Ta
MIPOTIO3HIIIH.

¥V HayKoBI#l mpaii MmiJITBep/KeHE MOJOKEHHS Mpo Te, 10 MpaBO Ha MPABOBY
JIOTIOMOTY € CKJIQJIOBUM €JIEMEHTOM IpaBa Ha CHPaBEIJIMBUNA CyJ Y KOHTEKCTI
KOHIICTIIIi JTOCTYITHOCTI MPaBOCY /151, HAWBAKIIUBIIINM €JIEMEHTOM CIIPaBEIJIMBOI Ta
e(heKTUBHOT MTPaBOBOT CHCTEMH, SIKA OMMPAETHCS HA MPUHIIAIT BEPXOBEHCTBA TpaBa, a
TAKOXX € BAXKIWBOIO TapaHTIEI0 3a0e3MeueHHs CYCHUTHbHOI JOBIPH [0 TMPOIECY

cynounHcTBa. OKpecaeHO OCHOBHI eTanu (OpMYBaHHS CHUCTEMHU O€30IUIaTHOI



IIPaBOBOI IOMOMOTH B YKpaiHi: KOPOTKHI ICTOPUYHUI €KCKYPC Ta Cy4acHUH eTall Bij
3akpimieHHss HopMu y KoHcTutyIii Ta npuiHATTS Npo(uIbHOTO 3aKOHOAABCTBA 0
Cy4aCHOTO €Taly AaKTHBHOTO PO3BUTKY Ta (OPMYBAHHS pO3Tally’KEHOI CHCTEMHU
TOYOK JIOCTYITy 10 O€30IUIaTHOI MTPaBOBOI IOMIOMOTH IO BCIM TEPUTOPIT AEpIKABH.

HabyB momanbIioro po3BUTKY BHCHOBOK Mpo Te, 1m0 (opMaMu Oe301IaTHOI
IPaBOBOi JOMOMOTH € TIOBHE 200 YaCTKOBE 3BUILHEHHS BiJl CIUIATH CYJIOBUX BUTpAT 1
cupusiHHS  npodecioHana-NMpaBHUKA, SKUW  3AIMCHIOE  KOHCYJbTYBaHHA YU
MPEICTAaBHUIITBO 1HTEPECIB OCOOM MOBHICTIO 00 YaCTKOBO 0€30IIIaTHO, SK MPABUIIO
3a paxyHOK cyOcuiitoBaHHSI Bij JepkaBd;, TurnoBumu mozensmu BIIJ[ € cucrema
MPU3HAYEHHS 3aXUCHUKA», «O(]icH AepxkaBHOTO (IpOMaJChbKOIr0) 3aXHUCHUKAY,
KOHTpPaKTHA MOJIEIb Ta CHCTEMa «UYEpProBOro aJBOKaTa», KOXKHA 3 SKMX Mae€ SK
IIO3UTUBH, TaK 1 HEIOJIIKH.

KoMriekcHe  JOCHIJIKEHHST Cy4YacHOiI CTPYKTYpH CHUCTEMHU O€30IUIaTHOI
PaBOBO1 JIOIIOMOTH J03BOJIMIJIO CPOPMYJIIOBATH BUCHOBOK IIPO T€, IO B YKpaiHi HA
ChOTOAHIHINA 1eHb cuctemMa bIIJ[, y mNOpiBHAHHI 3 I1HIIMMHU J€pKaBaMu, €
LEHTPaAII30BaHO (3  €JIeMEHTaMH TapTHepCTBAa Ta  HIANOPAAKYBAHHS Y
MOBHOBWKEHHAX), PO3Taly’KCHOI 1 YITKO  CTPYKTypOBaHOIO,  BIJIMOBiAa€E
MDKHApOJHUM Ta €BPOMEHCHKUM TMIJX0JaM 1 TPUHIUNAM Yy TUMTaHHI HaJaHHS
0€30IUIaTHOI MPaBOBOi JIOMIOMOTH, Y3TOJDKYETHCS 3 3MICTOM MPABOBUX TMO3MUIIIN
€CIJI, mo mae BenuKe 3HAYEHHS JIJIsl PABOBOI CHCTEMH YKpaiHu 3arajioM. Y TUlaHi
ynockoHaneHHs: cucteMu BIIJ[ 3ampornoHOBaHO JOMOBHUTH 3aKOHOJABUMM MEPEITiK
Ha/JaBaylB MEPBUHHOI IPAaBOBOI JIOMOMOTM IIJIIXOM BKJIIOYEHHS Y  CIHCOK
MPaBO3aXUCHUX TPOMAJICHKUX O00’€IHaHb SK TOBHOIIHHUX HaJaBayiB MpPaBOBOI
JOTIOMOTH, TIPU TOMY SIK TIEPBUHHOi, TaK 1 BTOPUHHOI MPaBOBOI JTONOMOTHU. Takox
c(hOpMyITLOBAHO BUCHOBOK MPO aKTYaIbHICTH (3 OISy HA TUHAMIKY pedOpMyBaHHS
HiAPO3LTIB CUCTEMH 0€30IIJIaTHOI MPaBOBOI JIOIIOMOIH) 1 3pyUYHICTh BUKOPUCTAHHS 3
TOYKH 30py POOOTH 3 KIII€EHTAMU NPUHIUMY OeKk- Ta (poHT-0dicy.

Y nauceprtanii OOTpyHTOBAaHO aBTOPChbKE OayeHHsI IIOAO BIPOBAKCHHS
IHCTUTYTY COLIQJIbHOI EKCIEePTU3M SK MEXaHI3My, 110 J03BOJUTh 3pOOUTU
cy0’ekTHMIA CKIaa oci0, M0 MarTh MpaBO Ha 0€30IJIaTHY BTOPHUHHY TIPABOBY

JOTIOMOTY, OUIbII THYYKMM. Peanmizaimis npomno3uuii Ha TMpakTULl CIPUATAME



30epexeHHI0 0a30BUX MPUHLMIIB JOCTYNYy J0 MpaBOCYIJs Ta CIPaBeJIMBOCTI,
30KpeMa MPHUHIMIY JOTPUMAaHHS OallaHCy CYCHIIbHHUX, MPUBAaTHUX 1 JeprKaBHUX
1HTEpeciB; NPHUHIMUIY 3aXUCTy OCHOBOMOJOXHUX TpaB 1 CBOOOJ JIOJUHU 1
IrPOMAJIIHUHA; TPUHLUIY 0€33aCTEpEeKHOT0  JTOTPUMAHHS  YCiX  CKJIQJHUKIB
BEPXOBEHCTBA MpaBa, i 30KpeMa BUMOT YHHHOTO HAIllOHAJILHOTO 3aKOHO/ABCTBA Ta
MIKHAPOJHO-TIPaBOBUX akTiB. OKpeMO 3BEpHYTO yBary Ha BIJICYTHICTh TapaHTii
3a0e3neueHHs MPoGeciitHO MPaBHUYOK JOMOMOTOK MOTEPHiIMX Ta CBIAKIB Yy
KpUMIHAIBHOMY TPOBAPKEHHI, a/pKe Taki 0coO0M, X04 1 MOTpeOyIoTh MpaBOBOI
JIOTIOMOTH, TIPABOM Ha TaKy, SIK OKpeMa KaTeropisi, He HaJUICHI, a MOXYTh OyTU
3a0€3MeuUeHI HEelO JIMIIE Ha 3arajibHuX 3acajax, sKIIo HaJIeXKaThb JI0 1HIIUX KaTeropii.
BianoBinHO 70 1HOTO 3aMpONOHOBAHO BHECEHHS HEOOXITHUX 3MIH JI0 YHMHHOIO
3aKOHO/IaBCTBA.

Y Xoal JeTambHOTO aHami3y HEMIOAaBHBOTO 3aKPIMUICHHS aJBOKATCHKOI
MOHONOJIT II0JI0 HAJAHHS TMPABOBUX IOCIHYr, apryMEHTOBAaHO HEOOXI1JIHICTh
30epekeHHsT (PYHKIII MpeICTaBHUIITBA 1HTEepeciB mpaiiBHUKaMu cuctemu BT sx
Takoi 3 OISy Ha HACTyMHE: 1) eKOHOMis OIOJKETHUX BHUIATKIB (OCKUIBKH
IpaIiBHUKH 31HCHIOIOTH ITPEACTAaBHUIITBO 1HTEPECIB B MEKaX MOCATOBUX OOOB’SI3KIB
1 (pikcoBaHO1 3apOOITHOI MJIATH, TOAl SIK HAJaHHS MPaBOBOI JOMOMOTH aJIBOKaTOM
OTIAYY€ThCSI BIAMOBIIHO JI0 BHUMOT KOHTPAKTY); 2) 30€pexeHHs SKOCTI HaJlaHHS
IIPaBOBOI JOTIOMOTH, TaK SK MPAI[iBHUKN CUCTEMH MPOXOJATh MOCTIHE HABYAHHS Ta
MIIBUIIICHHS KBaJi(ikaiii.

Takoxx B poOOTI YIOCKOHAJICHO IOJOKEHHS MPO HEOOXITHICTh BiJHOBIICHHS
(YHKLIOHYBaHHS BIJUTIB MOHITOPUHTY JISJIBHOCTI MICIIEBUX LIEHTPIB Y CTPYKTYpl
PerionanbHUX IEHTPIB 3 HaJIaHHS OE€30IJIaTHOT BTOPUHHO1 ITPABOBOI IOTTOMOTH.

VY nuceprartiii BriepIie oKpiM OCHOBHOI (HagaHHs Oe3rmocepeHbo 0e30IIaTHOT
IPaBOBOi JOMOMOTI'HM) AOCIIHKEHO CrelianbHl PYHKIT CUCTEMH, SIKI MalOTh Ba)KJIUBE
3HAYCHHS JIJIS1 PO3BUTKY TIPABOBOI JIep KaBU:

- MPABOOCBITHI: MIJIBUILYE PIBEHb MPABOBOI KYJIbTYpH, CBITOMOCT] HACEIECHHS;

- iHopMalliifHi: PO3MMPIOE OO0I3HAHICTH TPOMAJSIH 3 MPABOBUX MUTaHb Ta
M1JBUIILYE MOKJIUBICTH JOCTYITy TPOMAJISIH J10 MPaBoOBOi iH(pOpMallii PO MOMKIUBICT

3aXHCTY MpaB 1 CBOOO/I, TapaHTOBAHUX JEPKABOIO;



- KOMYHIKAIlIHI: HAasABHICTh MIAPO3AUIIB CHUCTEMHU, IO (YHKIIOHYIOTH SK
mwiargopma A MIABUINEHHS PIiBHSA KBamiikamii Ta MalJaHYMK i1 OOMIHY
JOCBIZIOM FOPHCTIB-TIPAIIBHUKIB, aJBOKATIB, IO CIIBIPAIIOIOTh 3 CHCTEMOIO Ta
1HIIMX YJICHIB MIPAaBHUYOI CITUIBHOTH.

VY3araapHeHHST  pe3ysbTaTiB  OisuibHOCTI cuctemu  bBIIJ[ 3a wac i
(GYHKIIOHYBaHHS, JO3BOJMJIO BHUOKPEMUTHM HACTYIHI TEHIEHIIi il pPO3BUTKY:
1) iHCTUTYIIOHATI3AIII0 Ta MiABHMINEHHS piBHA poOoTu cucremu bBIIJ, sxka
HallakTuBHIIIE crnocrepiragack y 2015-2017 pp; 2) 3aBepiieHHs QopMyBaHHS
BEPTUKAJILHOT CTPYKTYpU CUCTEMH; 3) CTBOPEHHS PO3raly’KEHOi CHCTEMHU ITyHKTIB
JOCTYMYy A0 MPaBOBOi JOMOMOTH; 4) TEHACHIIT 10 PO3BUTKY JUCTAHIIIHHUX CIIOCOOIB
JOCTYITy 10 OTpUMAaHHs O€30IUIaTHOI MPABOBOi JIOMOMOTH; 5) BIAKPUTTS MPaBOBUX
kay0iB «Pravokator»; 6) TenaeHil 10 po3IIMpPEHHs Koja K Cy0’€KTiB HaJaHHS, TakK 1
OTpUMYBayiB 0€30IJIaTHOI MPABOBO1 JOIIOMOTH.

Kuio4oBi ci10Ba: npaBo Ha 3aXKCT, MPaBO Ha MPaBOBY JOMOMOTY, O€30TUIaTHA
mpaBoBa Jomomora, Oe3olUlaTHA TIEPBHHHA TIpaBOBa JOMOMOTra, Oe3oIIaTHa
BTOPUHHA TMpaBoBa jgonoMora, KoopauHamiiiHMil LEHTp, perioHaJIbHUIA LEHTD,
MICIIEBHM IIEHTp, OIOpO TMPaBOBOI JOMOMOTH, AaJMIHICTpYBaHHS O€30IUIaTHOT
MpaBoBOi JOMOMOTH, Oek- Ta ¢GpoHT-odicH, AOCTYN 10 NPaBOCYA]s, AaJBOKaT,

IPaBOMPOCBITHUIITBO.

ANNOTATION

Karyy V. V. Theory and practice of functioning of the free legal aid
system: administrative and legal aspects. — Qualification work on the rights of the
manuscript.

The dissertation is written for obtaining the scientific degree of Doctor of
Philosophy (Ph.D.) in the field of law on speciality 081 Law. — Western Ukrainian
National University, Ternopil, 2022.

The dissertation is a modern comprehensive study of the system of free legal
aid in Ukraine, which was formed as a separate administrative and legal institution,

but requires a deep study using theoretical and methodological tools in matters of



organization of internal processes of system administration and implementation of its
main powers. In domestic jurisprudence, separate aspects of the activity of the BPD
system were considered: types and methods of providing legal assistance, providing
legal assistance from the position of the bar, implementation of educational functions
by other institutions, etc. This testifies to the relevance of the topic of the dissertation
research, which is confirmed not only by its importance for improving the theory of
administrative law, but also by the obvious possibility of enriching legal practice with
theoretical and methodological material.

In the course of the research, sources of different scientific significance were
used, but the processing of their totality made possible a wide coverage of factual
material and proper argumentation and weight of formulated conclusions and
proposals.

The scientific work confirms the proposition that the right to legal aid is a
constituent element of the right to a fair trial in the context of the concept of access to
justice, the most important element of a fair and effective legal system based on the
principle of the rule of law, and is also an important guarantee of ensuring public
trust in judicial process. The main stages of the formation of the system of free legal
aid in Ukraine are outlined: a short historical tour and the modern stage from the
establishment of the norm in the Constitution and the adoption of relevant legislation
to the modern stage of active development and the formation of an extensive system
of access points to free legal aid throughout the state.

The conclusion that the forms of free legal aid are full or partial exemption
from payment of court costs and the assistance of a legal professional who consults or
represents the interests of a person completely or partially free of charge, usually at
the expense of subsidizing from the state, has gained further development; typical
models of the BPD are the system of "appointment of a defender"”, "offices of the
public (public) defender”, the contract model and the system of "on-call lawyer",
each of which has both positives and disadvantages.

A comprehensive study of the modern structure of the free legal aid system
made it possible to formulate the conclusion that in Ukraine today, in comparison

with other states, the BPD system is centralized (with elements of partnership and



subordination in powers), branched and clearly structured, corresponds to
international and European approaches and principles in the issue of providing free
legal aid, is consistent with the content of the legal positions of the ECtHR, which is
of great importance for the legal system of Ukraine in general. In the plan to improve
the BPD system, it is proposed to supplement the legislative list of primary legal aid
providers by including in the list of human rights public associations as full-fledged
legal aid providers, both primary and secondary legal aid. A conclusion on the
relevance (taking into account the dynamics of reforming the units of the system of
free legal aid) and ease of use from the point of view of working with clients of the
principle of back and front office is also formulated.

The dissertation substantiates the author's vision regarding the introduction of
the institute of social expertise as a mechanism that will make the subject
composition of persons entitled to free secondary legal assistance more flexible.
Implementation of the proposal in practice will contribute to preserving the basic
principles of access to justice and fairness, in particular the principle of maintaining a
balance of public, private and state interests; the principle of protection of
fundamental rights and freedoms of man and citizen; the principle of unconditional
observance of all components of the rule of law, and in particular the requirements of
current national legislation and international legal acts. Particular attention was paid
to the lack of guarantees of providing professional legal assistance to victims and
witnesses in criminal proceedings, because such persons, although they need legal
assistance, are not entitled to such assistance as a separate category, but can be
provided with it only on a general basis, if they belong to other categories. In
accordance with this, it is proposed to make the necessary changes to the current
legislation.

In the course of a detailed analysis of the recent consolidation of the lawyer's
monopoly on the provision of legal services, the need to preserve the function of
representation of interests by employees of the BPD system as such is argued in view
of the following: 1) savings in budget expenditures (since employees perform
representation of interests within the limits of their job duties and fixed salary , while

the provision of legal assistance by a lawyer is paid in accordance with the



requirements of the contract); 2) preservation of the quality of the provision of legal
aid, as the employees of the system undergo constant training and professional
development.

The work also improved the provision on the need to restore the functioning of
the monitoring departments of the local centers within the structure of the Regional
Centers for the provision of free secondary legal assistance.

In addition to the main (direct provision of free legal aid), special functions of
the system, which are important for the development of the rule of law, were
investigated in the dissertation for the first time:

- legal education: increases the level of legal culture, awareness of the
population;

- informative: expands citizens' awareness of legal issues and increases the
possibility of citizens' access to legal information about the possibility of protecting
the rights and freedoms guaranteed by the state;

- communication: the presence of units of the system that function as a
platform for improving the level of qualifications and a platform for sharing the
experience of working lawyers, lawyers cooperating with the system and other
members of the legal community.

Summarizing the results of the BPD system during its operation, it was
possible to single out the following trends in its development: 1) institutionalization
and improvement of the level of work of the BPD system, which was most actively
observed in 2015-2017; 2) completion of the formation of the vertical structure of the
system; 3) creation of an extensive system of access points to legal aid; 4) trends in
the development of remote methods of access to obtaining free legal aid; 5) opening
of legal clubs "Pravokator"; 6) tendencies to expand the scope of both the subjects of
provision and the recipients of free legal aid.

Key words: right to protection, right to legal aid, defender, free legal aid, free
primary legal aid, free secondary legal aid, Coordination center, regional center, local
center, legal aid bureau, administration of free legal aid, back and front offices,

access to justice, lawyer, legal education.



CIINCOK ONYBJIKOBAHUX MPAIIb 3A TEMOIO JIJUCEPTAIIIT
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