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JlucepTarliro MpUCBIYCHO KOMITJIEKCHOMY JTOCII)KEHHIO TEOPETUKO-TIPABOBUX Ta
NPAKTUYHUX 3acajl 3aCTOCYBaHHS Mefialii K crocoOy BHUPILIEHHS CHOpiB y cdepi
IHTEJICKTYyaJIbHOI BJIACHOCTI, BU3HAYEHHIO 11 MICII Yy CHCTEMI 3aXHCTy TIpaB
IHTEJNIEKTYyaJIbHOI BJIACHOCTI, (POPMYBaHHIO HAyKOBUX MIAXOJIB /10 BH3HAYEHHS
Me/11a0eTbHOCTI 1HTEJICKTYaIbHO-TIPABOBUX CIIOPIB, @ TAKOXX PO3POOJICHHIO MOJENi
IMIUIEMeHTallli MeJialii B HAI[IOHAJIbHY CHUCTEMY 3aXUCTy IpaB IHTEJIEKTYaJbHOT
BJIACHOCTHI.

AKTyalIbHICTh TEMH  JOCIDKEHHS OOYMOBJIGHa CTPIMKHUM  PO3BHUTKOM
IHHOBAIIIfHOT ~€KOHOMIKHM, LHM(PPOBUX TEXHOJOTIH, TpaHchepy TEXHOJOTIH,
KpEeaTUBHUX IHIYCTpid Ta IHMUX cdep, y SKUX pPe3ynbTaTH IHTEIEKTyaIbHOI
IisUTbHOCTI HAOyBalOTh BHU3HAYAIBHOTO 3HAYEHHS /JII E€KOHOMIYHOTO PO3BUTKY
JepKaBU Ta 3a0e3MedYeHHs] KOHKYPEHTOCIPOMOXKHOCTI Cy0’€KTIB TOCIIOIaprOBaHHS.
OnHowyacHO 3poCTa€  KUIBKICTh CIHOpPIB  IMOJO0 CTBOPEHHS, BHKOPHUCTaHHS,
PO3MOPSAIKEHHSI Ta 3aXUCTy IMpaB I1HTEJNEKTYalbHOI BJIACHOCTI, IO 3yMOBIIOE€
HEOOXITHICTh TOMYKY e(QEeKTHBHUX MEXaHI3MIB iX BperyiaoBaHHi. B yMoBax
BiJICYTHOCT1 OBHOIIIHHOTO (D)YHKI[IOHYBaHHS BUIIOT0 Cy1y 3 MTUTaHb IHTENEKTyaIbHOT
BJIACHOCTI, 3HAYHOTO HABAHTAXKECHHS HAa CYJIOBY CHUCTEMY Ta MOTpeOu y 3a0e3neueHHi
IIBUJIKOTO, KOH(IICHIIIHHOTO W EKOHOMIYHO JOLUIBHOTO BHUPIMICHHS KOH(DIIIKTIB
0COONMBOTO 3HA4YCHHS HaO0yBae Memiaris SK CYYacHWH allbTePHATUBHUI CIOCIO
BUPIIICHHS CHOpiB, 3JaTHUM 3a0e3meunTd OajlaHC MK 3aXHCTOM  IIpaB
MPABOBOJIOAUIBINIB 1 30€pEKEHHAM KOMEPIIMHUX, IHHOBAIIMHUX Ta MapTHEPCHKHUX
BIIHOCHH MK yYaCHHKaMH CIIOPY.

Y po0GoTi HOCHIIKEHO CTAaHOBJEHHS Ta PO3BUTOK MeJiaiii y CBITOBOMY,
MDKHApOJHOMY Ta HalllOHAJIbHOMY BUMIipax. 3alporOHOBAHO METOIOIOTTYHUN T1IX1]T

10 JOCIIIJI)KEHHS €BOJIIOLIT Meialli yepe3 BUOKPEMIICHHSI TPhOX B3a€MOIIOB’ SI3aHUX



MaciiTaliB ii PO3BUTKY: HAI[IOHAIBHOTO (KpaiH-JifepiB BIPOBAKEHHS Mejiailii),
MDKHApPOJHOTO Ta HalloHAIBHOTO (Y Mekax Ykpainu). Ha 1iif 0CHOB1 3alTpOTIOHOBAHO
nepiojiM3alilo po3BUTKY Meaianii B YKpaiHl yepe3 MO€JHAHHS IHCTUTYUIHHOI Ta
MPaBOBOI CKJIAJOBUX 1i CTAHOBJIEHHS, L0 JO3BOJIMJIO BCTAHOBUTH HEPIBHOMIPHICTH
PO3BUTKY BIJIMOBIIHOTO 1HCTUTYTY Ta BUIEpepkKatroue (popMyBaHHS IHCTUTYIIHHUX
MEXaH13MiB OPIBHSHO 13 3aKOHOAABYUM 3a0€3MEUEHHSIM.

JlocHmipKeHO TIOHATTS, MPaBOBY NPHUPOAY, BHUIM Ta MPUHIUIN MeTiallii.
OOrpyHTOBaHO  MiAXiA O  PO3YMIHHS  Mefianii  SK  MO3a0PUCIUKIIMHOL
CTPYKTYpPOBAHOI MPOIETypH MPEBEHTUBHOTO Ta BPETYIHOBYBaJIBLHOTO XapakTepy, M0
3MIIACHIOETBCS 32 YYaCTIO HEUTPAIIbHOTO MeJiaTopa Ta CIpsSMOBAaHA Ha JTOCSTHEHHS
CTOPOHAMH B3a€EMONPHHHATHOTO PINICHHS NUIIXOM MeperoBopiB. ChopmyinboBaHO
CHeIiaibHUI TpUHIMN Meaianii y cdepl 1HTEeNEeKTyaJbHOI BIACHOCTI — MPUHIIUIL
30epeKeHHsT IIHHOCTI 00’€KTa MpaBa IHTEJIEKTYyaJbHOI BJIACHOCTI, SIKMM OpIEHTYE
MEIIaTUBHY  TpOIEAypy Ha  30epekeHHS  EKOHOMIYHOIO, IHHOBAIIHHOTO,
KOMEPIIIMHOT0 Ta TBOPUYOT'O IMOTEHIliaTy BIATOBITHOTO 00’ €KTA.

[IpoananizoBaHO cy4acHH# CTaH MDKXHAPOJIHO-TPABOBOI0, €BPONEHCHKOIO Ta
HAIlIOHAJLHOTO PEryIoBaHHSA Mexianii. BcraHOBIIEHO, IO Cy4YacHUW PO3BUTOK
MDKHApOJHO-TIPABOBOTO PETYJIOBAHHS MeJiallii XapakTepU3yeThCs IMOCTYIOBUM
3MIIICHHSAM AaKICHTy BiJ perjaMeHTarlii camoi TmporeAypu a0 3a0e3nedeHHs
IOPUANYHOI CHIIM, BUSHAHHS T4 BUKOHAHHS JJOMOBJIEHOCTEH, TOCATHYTUX CTOPOHAMU
3a pe3yibTaTaMH Meiallii, o HaiOUIbII MTOBHO BiTOOpakeHO y MoieIbHOMY 3aKOH1
FOHCITPAJI 2018 poxy ta CiHramypchbKidi KOHBEHIII PO MDKHAPOJHI Yroau 3a
pe3yiabTaTaMu Meialtii.

Oco0nuBy yBary mOpUIUICHO AOCTIIKEHHIO MemiadenbHOCTI CropiB y cdepi
IHTEJNEeKTyalIbHOI BIacHOCTI. OOTPYHTOBaHO, IO ME1a0eIbHICTh HE € CAMOCTIHHOIO
BJIACTUBICTIO CIIOPY, a BU3HAYAETHCS 32 Pe3yJbTaTaMHi KOMIUJICKCHOI OIIHKY MpeIMeTa
CIIOPY, XapakKTepy CHIpHOTO TIpaBa, MEX JHCIO3UTUBHOCTI CTOPiH, HAsSBHOCTI
myOJIIYHOTO IHTEPECY, BIUIMBY MOKJIMBOTO BPETYJIIOBAHHS Ha MpaBa TPETIX OCi0 Ta

MPaBOBHUX HACIIJIKIB yKJIaJeHHS MeaiamiiHoi yrogu. Ha 1iif ocHOBI yJIOCKOHAJIEHO



NiAX0AM 10 Kiacu@ikalli crnopiB y cdepi 1HTEIEKTyaJbHOI BJACHOCTI LUISIXOM iX
MOy Ha Menia0enpH1, 00MeKeHO MeaiadenbH1 Ta HeMeaia0enbHI.

VY nuceprauii BU3HAYEHO MICLIE MeJialii B CHUCTEMI CHOCOOIB 3aXMCTy IpaB
IHTEJEKTYyallbHO1 BiIacHOCTI. OOGIPYHTOBAHO, IO MEiaIliio JAOLUUIBHO PO3TIsAIaTh SIK
CaMOCTIMHMI KOHCEHCYaJIbHUM CHoci0 3aXMCTy MpaB IHTENEKTYyaJbHOI BIIACHOCTI,
COpSIMOBaHWI HE JMIIE Ha BPEryJIIOBaHHS KOHQIIKTY, a ¥ Ha 30epeKeHHs
€KOHOMIYHO1, IHHOBAI[IHHOT Ta KOMEPIIHHO1 IIIHHOCT1 00’ €KTa MpaBa IHTEIEKTyaIbHO1
BJIACHOCTI, & TAKOX CTBOPEHHSI MEPEAYMOB ISl IOT0 MOJANBIIOT0 BUKOPUCTAHHS Ta
KoMepIiiasizaitii.

Oxpemuii OJIOK TOCTIPKEHHS MPUCBIYCHO aHANI3y KpalluX 1HO3EMHHUX MPAKTHK
3acTocyBaHHs Memiamii y cdepi i1HTenekTyanbHOi BiacHocTi. IIpoaHanizoBaHO
nisuibHICT,  LleHTpy apOitpaxky Ta mnocepennunrBa BceecBiTHBOI opraHizarii
iHTenekTyanbHoi BiaacHocTi (WIPO Arbitration and Mediation Center), npakTuky
€porneiickkoro Coro3y, a takox nocsin CIIIA, Bemwkoi bpurtanii, Himeuunnu,
O®pannii Ta Hinepnanais. BusHaueHo HaO 1111 €(heKTUBHI MEXaHI3MH OpraHizallii Ta
IIPOBEACHHS Memiallii, sKi MOXyTh OyTH aJanToBaHi 0 YMOB YKpaiHCHKOI MPaBOBOi
CUCTEMH.

HaykoBa HOBH3HA 0JiepyKaHUX PE3Y/IbTaTIB MOJIATae y (GOpMyBaHHI KOMILIEKCHOT
KOHIICTIIII 3acTOCYBaHHS Memiamii SK crocoO0y BHUpIIMIEHHA CHopiB Yy cdepi
IHTEJIEKTyallbHOI BJIACHOCTI, BHU3HAYECHHI i1 MICII B CHCTEMI 3aXHCTy IIpaB
IHTEJNEKTyaJIbHOI BIIACHOCTI, OOIPYHTYBaHHI KPUTEPiiB MeaiabeIbHOCTI BIATIOBITHUX
CIOpIB Ta PO3pOOJICHHI MOENi IMIJIEMEHTAIlli Menmiaimii B CUCTEMY 3aXUCTy IpaB
IHTEJNIEKTyallbHOI BJIACHOCTI YKpaiHU. Ymeplie 3alporoHOBAaHO TEPiOaU3aIliio
PO3BUTKY Memiarii B YKpaini yepe3 MmoeTHaHHs IHCTUTYIIHHOT Ta TIPaBOBO1 CKIIaJOBHX
il craHOBNEeHHS; C(OPMYTbOBAHO CHEMIANBHUN MNPUHIMI Memiamii 'y cdepi
IHTEJNIEKTYyalIbHOI BJIACHOCTI — MPUHOMN 30€pexeHHs I[HHOCTI 00’€KTa TmpaBa
IHTEJICKTYalIbHOI BJIACHOCTI; OOTPYHTOBAHO MiIXiJ 0 BU3HAYEHHS MeAia0eIbHOCTI
cropiB y cepi 1HTEIEKTyalbHOI BJIACHOCTI K PE3YyJbTaTy KOMILUIEKCHOI OIIHKHU
CYKYITHOCT1I TPaBOBUX KPHUTEPIiB; pO3pOOJIEHO aBTOPCHKY MOJIENb IMILIEMEHTAIlll

MeJliallii B CUCTEMY 3aXHCTy MPaB IHTEJIEKTYyaIbHOT BIACHOCT1 YKpaiHu, 10 BKIIOYAE



HOPMATHUBHUM, IHCTUTYUIMHUNA, KaapOBHM, MpoueaypHHid Ta iHpOpMaLiiiHO-
MPOCBITHULIBKUM €IEMEHTH. Y TOCKOHAJIEHO HAyKOBI MIAXO0AM 10 Ki1acu(iKalii CropiB
y cdepi IHTENeKTyalbHOT BJIACHOCTI Ta O BU3HAUYECHHS MPABOBOI MPUPOAN MeEIallii.
[lonanpmoro po3BUTKY HAOYJIM IMOJOXKEHHS HI0JI0 (PYHKI[IOHAJIBHOTO MPU3HAYEHHS
Menianii y cdepl IHTEeIEKTyaIbHOI BIIACHOCTI Ta ii MICIIS B CUCTEMI1 CIIOCO01B 3aXUCTY
BIJIMOBIIHUX TIPaB.

[IpakTiyHe 3HAYEHHS OJEPKAHUX PpE3yJbTaTIB TMOJSITa€E y MOXKIMUBOCTI
BUKOPHUCTAaHHS CQOPMYITHOBAHMX BHUCHOBKIB Ta PEKOMEHJAIIl Yy HOPMOTBOpUii
JISUTBHOCT1 Mi 4Yac YJOCKOHAJIEHHA 3aKOHOJABCTBA YKpaiHUM NpO MeJialilo Ta
IHTEJNEKTyaJIbHY BJIACHICTh, Yy JISJIBHOCTI CYyHiB, MEIIaTOPiB, aJIBOKATIB, MATEHTHUX
NOBIPEHUX Ta 1HIIMX Cy0’€KTIB MPABO3aCTOCYBAHHS, a TAKOXK Y HABYAJIbHOMY MPOIIEC]
miJ yac BUKJIQJAaHHS AWCIUIUIIH 3 MpaBa IHTEJICKTYyaJIbHO1 BJIACHOCTI, IIMBLILHOTO
npaBa Ta ATbTEPHATHBHOTO BUPIMIEHHS CTIOPiB.

Knrouosi cnosa: mpaBo 1HTENEKTYalIbHOI BJIACHOCTI; aBTOPCHKE MPABO; IIUBLIBHI
IpPaBOBIJHOCHHU Ta T[paBOBa OXOPOHA; IMOPYIIEHHS I@paB Ta 3aXUCT Ipas;
3000B’s13aHHS Ta BIANOBINAJIBHICTh, CYIOBUH Ta I03aCylOBUM 3aXHUCT; CYJOBHH
PO3IJIs;, albTepHATUBHI CIIOCOOM BUPINICHHS CIOPIB, Mediallis; MeIiaTop; CIOpH,;

MeJialiifHa yroja; JO0TOBIp; MPaBOYHH.

ABSTRACT

Turlai O.1. Mediation as a Method of Resolving Intellectual Property Disputes. —
Qualifying Scientific Work as a Manuscript.

Dissertation for the Degree of Doctor of Philosophy in Specialty 081 — Law. —
West Ukrainian National University, Ternopil, 2026.

The dissertation is devoted to a comprehensive study of the theoretical, legal, and
practical foundations of mediation as a method of resolving intellectual property
disputes, determining its place within the system of intellectual property rights
protection, developing scientific approaches to assessing the mediability of intellectual
property disputes, and elaborating a model for the implementation of mediation into

the national system of intellectual property protection.



The relevance of the research topic is determined by the rapid development of the
innovation economy, digital technologies, technology transfer, creative industries, and
other sectors in which the results of intellectual activity play a decisive role in the
economic development of the state and the competitiveness of business entities. At the
same time, the number of disputes concerning the creation, use, disposal, and
protection of intellectual property rights continues to increase, creating a need for
effective dispute resolution mechanisms. In the context of the incomplete functioning
of the High Court on Intellectual Property, the significant workload of the judicial
system, and the need to ensure prompt, confidential, and economically efficient dispute
resolution, mediation acquires particular importance as a modern alternative dispute
resolution mechanism capable of balancing the protection of right holders’ interests
with the preservation of commercial, innovative, and partnership relations between the
parties to a dispute.

The dissertation examines the emergence and development of mediation from
global, international, and national perspectives. A methodological approach to
studying the evolution of mediation is proposed through the identification of three
interconnected dimensions of its development: the national dimension of leading
countries in the implementation of mediation, the international dimension, and the
national dimension within Ukraine. On this basis, a periodization of the development
of mediation in Ukraine is proposed through the combination of its institutional and
legal components, which makes it possible to establish the uneven nature of its
development and the advanced formation of institutional mechanisms in comparison
with legislative regulation.

The concept, legal nature, types, and principles of mediation are examined. An
approach is substantiated according to which mediation is understood as a non-
jurisdictional structured procedure of both preventive and dispute-settlement character,
conducted with the participation of a neutral mediator and aimed at achieving a
mutually acceptable solution through negotiations. A special principle of mediation in
the field of intellectual property is formulated — the principle of preserving the value

of an intellectual property object, which directs the mediation procedure toward



maintaining the economic, innovative, commercial, and creative potential of the
relevant object.

The current state of international, European, and national regulation of mediation
Is analysed. It is established that the contemporary development of international legal
regulation of mediation is characterized by a gradual shift from regulating the
mediation procedure itself toward ensuring the legal force, recognition, and
enforcement of agreements reached by the parties through mediation, which is most
clearly reflected in the UNCITRAL Model Law of 2018 and the United Nations
Convention on International Settlement Agreements Resulting from Mediation
(Singapore Convention).

Particular attention is paid to the study of the mediability of intellectual property
disputes. It is substantiated that mediability is not an inherent characteristic of a dispute
but rather the result of a comprehensive assessment of the subject matter of the dispute,
the nature of the disputed right, the limits of party autonomy, the existence of a public
interest, the impact of a possible settlement on the rights of third parties, and the legal
consequences of concluding a mediated settlement agreement. On this basis,
approaches to the classification of intellectual property disputes are improved through
their division into mediable, partially mediable, and non-mediable disputes.

The dissertation determines the place of mediation within the system of
intellectual property rights protection. It is substantiated that mediation should be
regarded as an independent consensual method of protecting intellectual property rights
aimed not only at resolving conflicts but also at preserving the economic, innovative,
and commercial value of intellectual property objects and creating conditions for their
further use and commercialization.

A separate part of the study is devoted to the analysis of best foreign practices in
the application of mediation in the field of intellectual property. The activities of the
WIPO Arbitration and Mediation Center, the practice of the European Union, and the
experience of the United States, the United Kingdom, Germany, France, and the
Netherlands are analysed. The most effective mechanisms for organizing and

conducting mediation that may be adapted to the Ukrainian legal system are identified.



The scientific novelty of the results obtained consists in the development of a
comprehensive concept of mediation as a means of resolving intellectual property
disputes, determining its place within the system of intellectual property rights
protection, substantiating the criteria for assessing the mediability of such disputes, and
elaborating a model for the implementation of mediation into the intellectual property
protection system of Ukraine. For the first time, a periodization of the development of
mediation in Ukraine based on the combination of institutional and legal components
Is proposed; a special principle of mediation in the field of intellectual property — the
principle of preserving the value of an intellectual property object — is formulated; an
approach to determining the mediability of intellectual property disputes as the result
of a comprehensive assessment of a set of legal criteria is substantiated; and an original
model for the implementation of mediation into the intellectual property protection
system of Ukraine is developed, consisting of normative, institutional, personnel,
procedural, and informational-educational elements. Scientific approaches to the
classification of intellectual property disputes and to the legal nature of mediation are
improved. Further development is given to theoretical provisions concerning the
functional purpose of mediation in the field of intellectual property and its place within
the system of methods for protecting intellectual property rights.

The practical significance of the results obtained lies in the possibility of using
the formulated conclusions and recommendations in legislative activities aimed at
improving Ukrainian legislation on mediation and intellectual property, in the activities
of courts, mediators, attorneys, patent attorneys, and other law-enforcement actors, as
well as in the educational process when teaching courses in intellectual property law,
civil law, and alternative dispute resolution.

Keywords: intellectual property law; copyright; civil legal relations and legal
protection; infringement of rights and protection of rights; obligations and liability;
judicial and extrajudicial protection; court proceedings; alternative dispute resolution

methods; mediation; mediator; disputes; mediation agreement; contract; legal act.
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