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Jucepraitisi npucBsiueHa BCeOIYHOMY JOCIIJKEHHIO JOTrOBOpY y3y(dpykra. Y
poOOTI 30CcepeKEHO yBary Ha aHami3i 0COOJIMBOCTEH CTAaHOBIICHHSI Ta CY4acHOTO
PO3YMIHHS 1HCTUTYTY y3y(dpyKTa B IIUBUIBHOMY IpaBi; BU3HAUYCHHI MICIISI JIOTOBOPY
y3yQpyKTa B CUCTEMI JIOTOBIPHUX BIIHOCHH; JTOCHIIKEHHI JIOTOBOPY Y3y(PpyKTa siK
M1JICTaBU BCTAHOBJICHHS, 3MIHU Ta MPUITMHEHHS OOMEXEHUX PEUOBUX IPaB.

VY nepuiomy posaini «CmauognenHss ma cydache po3yMiHHA Y3Vy@pykma 6
YUBIILHOMY Npasi» AOCTIKEHO OCHOBHI eTanu (pOpMyBaHHS Ta PO3BUTKY 1HCTUTYTY
y3yppyKTa B aKkTax IIMBUILHOTO 3aKOHOJIaBCTBA HA YKpaiHChKUX 3eMisix. Ha mincrasi
IIPOBEJICHOT0 aHaI3y cepel ICTOPUKO-TIPABOBUX MEPIOJIIB PO3BUTKY IILOTO IHCTUTYTY
BHOKPEMIIEHO PUMCBKHUH, pPaHHBO-pELENIIITHUI (JIMNTOBCBHKO-PYCHKHUIA),
KoAudiKaliiHO-pEleNIIMHNN, paJAIHCBKUM Ta Ccy4acHUM (€BpOIHTErpalliifHMil)
nepioay. 31HCHEHO MOPIBHAJIBHO-NIPABOBUI aHal3 y3y(pyKTa Ta 3aKpilUIeHHX Y
[uBiibHOMY KOAEKCI YKpaiHM pEe4YOBHX MpaB Ha 4YyXe MailHO, 30Kpema IpaBa
BOJIOJIIHHS, CEPBITYTY, eM(]iTeB3UCY Ta cyrnepdillito, a TAKOX BU3HAYEHO HOTO MICIIe
B CUCTEMI PEYOBHX IIPaB Ha UyKe MaiHO.

Haromnomeno Ha BaXIMBOCTI 30€peKEHHS B IMBUIBHOMY 3aKOHOJIABCTBI
VYkpainu npUHIMITY BUYEPITHOCTI TIEPEIIIKY peUOBUX MPaB Ha Yy>Ke MallHO, OCKIJIbKU
1e CTIpUsTUME 3a0e3MeUeHHIO MPAaBOBOI BU3HAUEHOCTI Ta HAJIC)KHOMY 3aXHCTY MPaB Ta
3aKOHHUX 1HTEPECIB YCiX 3alHTEpEeCcOBaHMUX 0C10. PO3KkpUTO MOHATTS y3yppyKTa, oro
OCHOBHI O3HaKH, TpPEIMET, a TaKOX IpaBa Ta OOOB’S3KM BIIACHWKAa MaiiHa H
y3ybpykrapis. [IpoBeneno ananiz 3akony Ykpaiau «IIpo ocobmuBoCTI peryatoBaHHs
TISTBHOCT1 FOPUIMYHUX OCI0 OKpEMUX OpraHi3amiitHO-paBoBUX (POpPM y MepexiaHuiA
nepiof Ta 00’ €JHaHb IPUIUIHUX 0CI0», IKUM 3aMPOBATKEHO Y3YDPYKT JE€PKABHOTO

Ta KOMYHQJIBHOTO MaifHa, 3’ICOBaHO iX OCHOBHI OCOOJHMBOCTI. 3BEpHYyTa yBara Ha



BIJIMIHHICTh MIAXOMIB 10 BU3HAYCHHS Y3y(ppyKTa B 3a3HAUEHOMY 3aKOHI Ta MPOEKTI
[{uB1IbHOTO KOACKCY YKpaiHU, IKUM y IIUBUIbHE 3aKOHO/IABCTBO BBOJUTHLCS MPABOBA
KOHCTPYKIIis y3y(dpyKTa.

JlocnimxkeHo OCHOBHI MOJIEINI TPABOBOTO PETYNIIOBAHHS 1HCTUTYTY Y3yppyKTa B
€BPOIEUCHKUX MPABOBUX CUCTEMax. BuokpemiieHO mpaBOBI MOjENi, 3aKpIiIieHl Y
HimenbkoMy nuBiIbHOMY yinokeHHI Ta DpaHIly3bKOMY MHUBUIBHOMY KOJEKCI, SIKi
HaANO1JIBIIOI0 MIPOIO B1TOOPAXKAIOTh MIXOAH 0 MPABOBOTO PETYIIOBAaHHS Y3y(DpYKTa,
chopMOBaH1 pUMCHKUM IPUBATHUM paBoM. BCTaHOBIIEHO, 1110 MOJOKEHHS IUX aKTiB
CTaJIi OCHOBOIO 1 (POpMYBaHHS MPABOBUX CHUCTEM HE JIUIIIE OaraThb0X €BPOMEUCHKIX
KpaiH, a ¥ HU3KMU KpaiH 3a Mexamu €Bpornu. OKpecaeHo CIiIbHI Ta BIAMIHHI MiJIX0IA
70 TIPaBOBOTO PETYNIOBaHHS y3yppyKTa B IOCIIHKYBaHUX HOPMATHUBHUX aKTaXx.
He3Baxaroun Ha BUABICHI BIJIMIHHOCTI, KOHCTaTOBAaHO 30€pEKEHHS B HUX 0Aa30BUX
MXO/IB 0 PO3YMIHHS MPaBOBOI MPUPOJIU Ta 3MICTY y3ydpykra. [IpoananizoBaHo
KOAM(DIKOBaHI AaKTW IHIIMX KpaiH, y SAKUX peUeniioBaHO OKpPEMl €JIEeMEHTH
(paHIy3bKOi Ta HIMELIBKOI MOJIeNIel IPaBOBOTO PErYyJIIOBaHHA y3y(ppyKTa.

Y npyromy posnuit «/loeosip y3ygpykma sk npaeosa mooenb 00208ipHUX
BIOHOCUHY» JIOCIIKCHO HH3KY IHUTaHb, IO CHOPHUSIM PO3KPUTTIO TOHATTS Ta
IOPUIUYHOL IPUPOJIU 1I0TOBOPY Y3yPpyKTa. 30Kpema, yBary NpHUILJIEHO BUCBITIEHHIO
3arajbHUX MOJIOKEHb MPO JOTOBIP SIK MIJICTABY BUHUKHEHHS LIMBIIBHUX 3000B’A3aHb.
BcraHoBiieHo, 110 BIACYTHICTh JIOTOBOPY y3y(QpyKTa Y LMBUIBHOMY 3aKOHOAABCTBI
3YMOBJIIO€ HEOOXIJIHICTh 3aCTOCYBAHHS JO BIAMOBIIHUX MPABOBITHOCHH TOJOKEHb
Ipo TMPaBOYMHU, a TaKOX 3araJlbHUX IMOJIOKEHb NP0 JOTOBIP 3 ypaxyBaHHSIM
3arajJbHUX 3acajl IUBUIBHOTO 3aKOHOJIABCTBA. 3 OISy HA BIJICYTHICTH 3a3HAYEHOI
JIOTOBIPHOT KOHCTPYKIIii B IIMBUTLHOMY 3aKOHOJIABCTBI Ta I'PYHTYIOYUCH Ha HAYKOBUX
MIIX0JaX 1 CyJIOBIA MPaKTHUILl, apTyMEHTOBAHO HEOOXIAHICTh BIAHECEHHS 1OTOBOPY
y3yhpyKTa 10 KaTeropii HEMoiMEHOBAaHUX JIOTOBOPIB, KOHCTPYKIIIS SIKAUX HE OTpUMasia
CHEIIaIbHOTO 3aKOHOIaBYOTO 3aKPITICHHSI.

Y mpormeci JIOCHIDKEHHS IOPUAMYHOI TMPUPOIU JIOTOBOPY Yy3y(dpykra
MIPOBEICHO HOT0 MOPIBHAIBHUN aHAMTI3 13 JOTOBOPOM HaiiMy (OpEH/IN), CXOXKICTh SIKUX
MOJIATAE B HA/IaHHI BJIACHUKOM HaJIEKHOTO HOMY MaifHa 1HILINA 0cO01 B KOPUCTYBAHHSI.

BiagMexxyBaHHS LIMX JTOTOBOPIB KPI3b MPU3MY 3000B’SI3aJILHO-IIPABOBUX Ta PEUYOBO-
y y



MPaBOBUX BIJHOCWH JaJI0 3MOTY BH3HAYUTH IOPUANYHI XapaAKTEPUCTUKH JTOTOBOPY
y3yppyKTa Ta 00TpyHTYBaTH HOTO pedyoBO-TipaBoBy npupoay. Koncrarosano, 1o, Ha
BIJIMIHY BIJ JOTOBOpPY HaiimMy (OpeHau), SKHM € MiJACTaBOI0 BHUHUKHEHHS
3000B’s3aJIbHUX ~ TMPaBOBIAHOCHH, JOTrOBIp Yy3y(dpyKkTa BHCTyHa€ MiJCTaBOIO
BUHUKHEHHSI CaMOCTIHOTO PEYOBOr0 MpaBa HA MEpelaHe BIACHUKOM MaiiHo. Take
MpaBo Ma€ aOCOFOTHUH XapakTep 1 MJISATae 3aXUCTY BiJl Oyab-IKHUX MOPYIIEHB 3 00Ky
TPEeTiX 0ci0, a TaKOX CaMOTO BJIACHHKA.

3anponoHOBaHO aBTOPChKE BU3HAYEHHS JOTOBOPY Y3yPpyKTa SIK JOTOBIPHOI
MOJIETI, 32 SIKOIO0 BJIACHUK MailHa BCTAHOBIIOE OOMEXEHE pedOBE MPaBO IS 1HIION
ocobu (y3y(dpykrapis) Ta nepegae abo 3000B’I3y€ThCs MepelaTh MAatHO y BOJIOIIHHS
JUTSl KOPUCTYBAHHS, OJIEp>KaHHs IUIO/AIB, MPOAYKIIII 1 JOXOAIB HA TUX CAMUX yMOBaXx,
110 1 BJIACHUK, ajie 3 000B’A3KOM 30€peKEeHHS 1[IIbOBOTO MPU3HAYEHHS peyl.

BcranoBneHo mpaBoBy KBanidiKailito I10roBopy y3yppykra Ta 31iiCHEHO Horo
KJIacu(iKalio 3a piI3HUMHU KPUTEPISIMU: 32 CTYNIEHEM 3aJI€KHOCTI JIHCHOCTI I0TOBOPY
BiJl HOTO MPaBOBOi MIJCTaBU BIH € Kay3aJIbHUM; 3aJIEXHO BiJ] 0OpaHOi CTOPOHAMHU
IpaBoOBOi MoOeNl — peajbHUuN ab0 KOHCEHCYaJbHUW; 32 O3HAKOI OIUIATHOCTI —
oIulaTHUN abo O€30IIaTHUM; 3a CTPOKOM Jii — CTPOKOBUU a00 OE€3CTPOKOBUM.
JloBesieHO, 10 ICTOTHOK YMOBOIO JIOTOBOPY Y3y(dpyKTa € iioro npeamer. BonHoudac
CTPOK JIOTOBOPY Ta MOTO I[iHA HE HAJIEKATh JI0 ICTOTHUX YMOB.

JlocniaKeHo MUTaHHS CTOPIH JIOTOBOPY Y3yPpyKTa Ta apryMEHTOBAHO, 1110 Ha
dbopmyBaHHS Cy0’€KTHOTO CKJIQJQy KOHKPETHHX IIMBUIBHUX IIPaBOBIIHOCHH
BIUIMBAIOTh XapaKTep BIAMOBIIHUX MPaBOBIIHOCHUH, OOCST IUBUIHHOI J1€31aTHOCTI
0ocoOu, HasIBHICTh CHEIladbHOI MPaBOCYO’€KTHOCTI, TPHUIIMUCH 3aKOHOJABCTBA.
OOrpyHTOBaHO, 10 YKPATHCHKUI HAPOJ] HE € YYACHUKOM ITUBLIILHOTO 000POTY, a TOMY
HE MO’K€ BUCTYNaTH CTOPOHOIO JOTOBOPY Y3ydppykra. BcTaHoBIEHO, 10 KOJIO OCIO,
K1 MOXYTb OyTH CTOpPOHaMH JOTOBOPY Y3y(pyKTa Oep:KaBHOTO Ta KOMYHaJbHOTO
MaiiHa, BHW3HAYAETHCS CHEIiAIbHUM 3aKOHOJABCTBOM. BH3HA4YeHO 3aJIeKHICTh
MOJIUBOCTI (PI3UYHUX OCIO OyTH CTOpOHaMHU JOrOBOPY y3ydpyKTa Bim oOcsry ix
IIMBUIBHOI JI€3/JTATHOCT1, HASBHOCTI a00 BIZICYTHOCTI CTAaTyCy TPOMaJTHUHA Y KpaiHU.

VY tpetbomy po3aiii «/[ocogip y3ygpykma sk niocmasa 6CMaHOo81eHHs, 3MIHU

ma NPpUunuHeHH:A oOMedicenUx pedosux npae I[OCJ'IiI[)KeHO MopsAAOK YKIIAACHHA Ta



BUKOHAaHHSA JIOTOBOpPY Y3y(dpykra. BcraHoBieHo, mo Yy [I0roBopi Yy3yhpykra
JIEp’KaBHOTO0 200 KOMYHAJIBHOTO MaiHa, HE3Ba)XKalouu Ha crenudiKy BCTAHOBJICHHS
y3yppyKTa, 3yMOBJIEHY HOro MpeaMeToM Ta CyO €KTHHM CKIIAJIOM, Pealli3ye€TbCs
MPUHILIMIT CBOOOJU JIOTOBOPY, X04a M B oOMexkeHOoMYy o00cs3i. OOrpyHTOBaHO, IO
BUHUKHEHHSI Y3y(pyKTa aepxkaBHOro ab0 KOMYHAJbHOTO MaiHa 3yMOBIIOETHCS
CKJIQJIHUM IOPUJAMYHUM CKJIAQJOM, SKHH BKJIIOYA€: MPUUHATTA PIMICHHA PO
BCTAHOBJICHHS y3y(pyKTa, yKIaJeHHS AOTOBOPY Y3y(hpyKTa, JepKaBHA peecTparis
pedoBoro npasa y3yhpykra y BUMaaKaxX, KOJU BOHO IMIJIJISITa€ Takiil peecTparlii.

JloBeneHO, 10 YMHHICTH JOTOBOPY Y3Y(PpyKTa 3yMOBIIOETHCS HEOOXITHICTIO
JOTPUMAaHHS CTOPOHAMM 3arajbHUX BUMOT, BCTAHOBIICHHUX JI0 paBo4yuHiB. [IpoBeneHo
aHall3 BIUIMBY crieU(ikA JOTOBOPY y3y(dpyKTa, MOB’SI3aHOI 3 YCTAaHOBJIEHHSM HHUM
CaMOCTITHOTO pEYOBOr0 MpaBa Ha 4YyK€ MalHO, Ha MOPSIOK KHOro 3MIHM Ta
pO3IpBaHHs, 110 Ma€ BPAaXxOBYBATHCS BJIACHHUKOM MaifHa Ta y3y(dpyKTapieM mija yac
YKJIQJICHHS. 1[bOTO JTIOroBopy. OKpECIeHO MiJICTaBU 3MiHU Ta PO3IpBaHHS JIOTOBOPY
y3ydpyKTa, cepel SKUX BUAUICHO: B3a€EMHY 3I0J1y CTOPIH, OJTHOCTOPOHHIO BIIMOBY BiJI
JIOTOBOPY y BUIa/IKaX, BCTAHOBJIEHUX 3aKOHOM, a TaK0>K pO31pBaHHs JI0TOBOPY Y pasl
ICTOTHOT'O MOPYIIEHHS MOr0 YMOB OJIHIEIO 13 CTOPIH. APryMEHTOBAHO, 1110 3 MOMEHTY
YKJIaJICHHS IOTOBOPY y3ydpyKTa BUHUKAIOTH JBA BUIM IIMBUILHUX-TIPABOBUX 3B’ A3KIB
— 3000B’s3aJIbHO-TIPABOBI, IO TIPYHTYIOTHCS Ha YKJIQJACHOMY MIX CTOpOHaMHU
JIOTOBOPI, T4 PEUOBO-MPABOBI, Kl 3aCHOBAHI Ha CAMOCTIHHOMY PEYOBOMY XapakKTepi
npasa y3ydpykrapis. Take mpaBo mijisirae 3aXucTy BiJ OyAb-sSKUX MOPYIICHb, Y TOMY
yucii 3 00Ky BJaCHUKA MaifHa.

Kniouosi cnosa: y3ybpykr, A0ToBip, NpaBOYHMH, pedi, MaMHO, JOTOBIp
y3ybpykTa, pekomudikaiis, oOMEKeHI NpaBa, pEYOBl MpaBa Ha UYyxXe MalHO,
y3y(dpyKkTapiii, BIaCHUK MaifHa, MeXi, MalWHOBI IpaBa, JOTOBIPHI 3000B’s3aHHS,

CcB0O0OJIa JOTOBOPY.
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The dissertation is devoted to a comprehensive study of the usufruct contract.
The study focuses on analyzing the features of the formation and contemporary
understanding of the usufruct institution in civil law; determining the place of the
usufruct contract within the system of contractual relations; and examining the usufruct
contract as a basis for the establishment, modification, and termination of limited
property rights.

Chapter One, «Formation and Contemporary Understanding of Usufruct in Civil
Law», examines the main stages of the formation and development of the usufruct
institute in acts of civil legislation on the territory of Ukraine. Based on the analysis
conducted, the following historical and legal periods of the development of this
institute are identified: Roman, early reception (Lithuanian-Ruthenian), codification-
reception, Soviet, and modern (European integration) periods. A comparative legal
analysis of usufruct and the rights to another’s property enshrined in the Civil Code of
Ukraine — namely possession, servitude, emphyteusis, and superficies-is carried out,
and its place within the system of property rights in another’s property is determined.

The importance of preserving in Ukrainian civil legislation the principle of an
exhaustive list of property rights to another’s property is emphasized, as this
contributes to legal certainty and the proper protection of the rights and legitimate
interests of all stakeholders. The concept of usufruct, its essential features, subject
matter, as well as the rights and obligations of the property owner and the usufructuary
are defined. The Law of Ukraine «On Peculiarities of Regulating the Activities of Legal
Entities of Certain Organizational and Legal Forms in the Transitional Period and
Associations of Legal Entities», which introduced usufruct over state and municipal
property, is analyzed, and its key features are identified. Attention is drawn to
differences in the approaches to defining usufruct in the said Law and in the draft Civil
Code of Ukraine, which introduces the legal construct of usufruct into civil legislation.

The main models of legal regulation of the usufruct institute in European legal

systems are studied. The legal models enshrined in the German Civil Code and the



French Civil Code are highlighted as those that most fully reflect the approaches to
regulating usufruct developed by Roman private law. It is established that the
provisions of these acts formed the basis for the development of legal systems not only
In many European countries but also in a number of countries outside Europe. Common
and distinctive approaches to the legal regulation of usufruct in the examined legal acts
are outlined. Despite the identified differences, the preservation of the basic approaches
to understanding the legal nature and content of usufruct is confirmed. Codified acts of
other countries that have adopted certain elements of the French and German models
of usufruct regulation are analyzed.

Chapter Two, «The Usufruct Contract as a Legal Model of Contractual
Relationsy, examines a number of issues that clarify the concept and legal nature of the
usufruct contract. Particular attention is paid to general provisions on contracts as a
basis for the emergence of civil obligations. It is established that the absence of a
usufruct contract in civil legislation necessitates the application to the relevant legal
relations of provisions on legal transactions, as well as general provisions on contracts,
taking into account the fundamental principles of civil legislation. Given the absence
of such a contractual construct in civil law and based on doctrinal approaches and case
law, the need to classify the usufruct contract as an unnamed (innominate) contract that
has not been specifically regulated by legislation is substantiated.

In examining the legal nature of the usufruct contract, a comparative analysis is
conducted with the lease (rental) contract, the similarity of which lies in the provision
by the owner of his property to another person for use. The distinction between these
contracts through the prism of obligatory and proprietary legal relations makes it
possible to define the legal characteristics of the usufruct contract and to substantiate
its proprietary nature. It is established that, unlike a lease contract, which gives rise to
obligatory legal relations, the usufruct contract serves as a basis for the emergence of
an independent proprietary right to the property transferred by the owner. Such a right
is absolute and is subject to protection against any infringements by third parties, as
well as by the owner himself.

An original definition of the usufruct contract is proposed as a contractual model

under which the owner establishes a limited real right in favour of another person (the



usufructuary) and transfers or undertakes to transfer property into possession for use,
enjoyment of fruits, products, and income under the same conditions as the owner, but
with the obligation to preserve the designated purpose of the property.

The legal qualification and classification of the usufruct contract are established
according to various criteria: according to the degree of dependence of the validity of
the contract on its legal basis, it is causal; depending on the legal model chosen by the
parties — real or consensual; by remuneration — onerous or gratuitous; and by duration
— fixed-term or indefinite. It is proven that the essential term of the usufruct contract is
its subject matter, while the term and price are not essential terms.

The issue of the parties to the usufruct contract is also examined. It is argued that
the formation of the subject composition of specific civil legal relations is influenced
by the nature of the relations, the scope of a person’s civil capacity, the existence of
special legal personality, and legislative requirements. It is substantiated that the
Ukrainian people are not participants in civil turnover and therefore cannot act as a
party to a usufruct contract. It is established that the range of persons who may act as
parties to a usufruct contract concerning state and municipal property is determined by
special legislation. The ability of individuals to act as parties to such a contract depends
on their civil capacity and on whether they possess Ukrainian citizenship.

Chapter Three, «The Usufruct Contract as a Basis for Establishment,
Modification, and Termination of Limited Property Rights», examines the procedure
for concluding and performing the usufruct contract. It is established that, in contracts
concerning state or municipal property, despite the specific nature of usufruct
determined by its subject matter and parties, the principle of freedom of contract is
implemented, albeit in a limited scope. It is substantiated that the emergence of usufruct
over state or municipal property is based on a complex legal structure, which includes:
the adoption of a decision to establish usufruct, the conclusion of a usufruct contract,
and state registration of the usufruct property right in cases where such registration is
required.

It is demonstrated that the validity of the usufruct contract depends on
compliance by the parties with the general requirements applicable to legal

transactions. The influence of the specific nature of the usufruct contract-related to the



establishment of an independent proprietary right over another’s property-on its
modification and termination procedures is analyzed. Grounds for amendment and
termination of the usufruct contract are identified, including mutual consent of the
parties, unilateral withdrawal in cases provided by law, and termination due to a
material breach by one of the parties. It is argued that from the moment of conclusion
of the usufruct contract, two types of civil legal relations arise: obligatory relations
based on the contract concluded between the parties, and proprietary relations based
on the independent proprietary nature of the usufructuary’s right. Such a right is subject
to protection against any violations, including those by the property owner.
Keywords: usufruct, contract, legal transaction, things, property, usufruct
contract, recodification, limited rights, property rights to another’s property,
usufructuary, owner, limits, property rights, contractual obligations, freedom of

contract.
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